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8/9/62
Memorandum No. 45(1962)

Subject: Study No. 52{L) - Sovereign Immunity
(Vehicle Code Sections
17000-17004.5)

Attached (blue pages) are two copies of a tentative
recommendation relating to the liability of public
entities for the ownership and operation of motor
vehicles. This subject has not been prev?ously
considered by the Commission. ({See Study, pp.32-37, for
the research consultant's comments on the Vehicle Code.)

Please mark any revisions you have on one copy o?‘
the tentative recommendations so that you may give 1t

to the staff at the August meeting.

Respectfully submitted,

Jon D, Smock
Assistant -C




(#52) . August 9, 1962

TENTATIVE RECOMMENDATION

of the
CALIFOENTA IAW EREVISION COMMISSION
relating to

Liability of Public Entities for Ownership and Cperation of
Vehicles

Section 17001 of the Vehicle Code imposes liability upon all types
of public entities for injuries resulting from the negligent operation
of motor vehicles by public personnel in the course of public employment.
It ie not clesr, however, whether the section imposes liability for
Injuries resulting from Intentionally tortious operation of a motor
vehicle by a public employee in the scope of his employment. Private
employers, of course, may be held liable for both negligent and
intentional torts of their employees acting within the scope of their
employment.

Vehicle Code Secticn 17150 imposes liability upon a motor vehicle
owner for the negligence of a person using or opersting the vehicle
with the consent of the owner. Where liability does not arise through
a master-servant or principal-agent relationship, this vehicle ownership
liability is limited to maximum dollar amounts. The lisbllity of public
entities, as vehicle owners, for the negligent operation of vehicles with
thelr permission bas been limited by judicla)l decisions to vehicles
maintained for use in "proprietary" activities; no vehicle ownership

liability exists where the publicly owned vehicle is maintained only
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for “governmentel" activities, Thus, a city may be held liable as

a vehicle owner for injuries caused by a vehicle assigned to the
water department (proprietary function) and may not be held liable as
an owner for a siﬁilar injury inflicted by a vehicle assigned to the
health department (governmental activity).

The effect of the Muskopf decision on Section 17001 liability and
on the liability of public entities as owners of motor vehicles is not
clear.l The courts may hold that governmental entitles are not liable
for venicle torts except to the extent provided in these ctatutes. On the
other hand, they may hold that the liability of public entities is the
same as that of private perscns.

The Commission has concluded that the uncertainties created by
the Muskopf decision should be removed by legislation and that the
liability of putlic entities for the ownership and operation of motor
vehicles should be the same as that of private persons. There is no
reason why public entities should not be subject to the same vicarious
liebility as a privete employer for injuries resulting from the operation
of motor vehicles. Nor should the rights of 'a person injured by a
negligently operated motor vehicle differ merely because the wvehicle
was loaned to the operator by a public entity rather than by a praivate
person. Accordingly, the Commission recommends.

1. Section 17001 of the Vehicle Code gshould be emended to make
public entities liable for death, perscnal injury or property damage
caused by & negligent or wrongful act or omission of an officer, agent
or employese operating & vehicle while in the scope of his office, agency

or employment. This amendment will meke clear that Section 17001

1. See research study at 36-37.
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imposes liability for both negligent and intentional torts of public
enployees operating motor vehicles in the scope of their public employment.
2. The vehicle ownership liability statute should be made applicable
to public entities to the same extent that it applies to private owners.
3. Bection 17002 of the Vehicle Code, which grants a right of
subrogation to a public entity vicariousiy liable for the negligence of
its personnel in the operation of motor vehicles, should be repealed.
The policy expressed in this section is contrary to the general policy
recommended by the Commissicon that the ultimate firancial responsibility
for the torts of i1ts personnel should be borne by the public entity.2
There is no reason for making an exception to the general policy in the
vehicle tort situation.
4. Section 17003, which authorizes public entities to insure
against the vehicle liability imposed upon them, should be repealed.
This section 1s superseded and unnecessary in light of the Commission's
recomrendation regarding a broad grant of authority for public entities

to insure against any lisbility.>

The Commission's recommendation would be effectuated by the enactment

of the following measure:

2. See Tentative Recommendation of the California Iaw Revision Commission
relating to Liability of Public Entities and Public Officers and
Employees (soon to be available for distribution).

3. See Tentetive Recommendation of the California lLaw Revision Commission
relating to Insurance Coverage for Public Entities and Public Officerc
and Employees (May 1, 1962).
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An act to amend Section 17001 of, and to repeal Sections 17002 and

17003 of, and to add Secticn 17002 to, the Vehicle Code, relating

to clvil 1iebility of owners and operators of vehicles.

The people of the State of California do enact as follows:

SECTICH 1. Section 17001 of the Vehicle Code is amended tc read:
1700L. {Asy] A public agency [swvaisg-any-meter-wekislz] is [respensisle-
se-every-gersea-vhs-suctains-apy-damoge-by-roeeccn-ef ] liable for death [5]

or injury to persons or proverty las-the-resulb-sf-the-neglizent-cperebisn

sf-bHe-meter-vehiele - by-ag-
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Tfzenys-pgents-sr-snpleyoe-ar-ag~-the-poguls

sf-the-negligens-operatisa-ef| proximetely ceused by a negligent or

wrongful act or omission in the operation of any [+tk-z] motor vehicle by

[ami'] an officer, agent [flor employee of the public agency [wher] acting

within the scope of his office, agency (] cr cxplovment. [Ths-iriuwed

perEeR-may-54c~the~-puklic~ageney-th-alF-asurts -sE~rarpebent-Surisdieticn

in-thig-Stehe~in-the-sapner-divested-by-2aw. )

SEC. 2, Section 17002 of the Vehicle Code is repealed.
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agaznst-the-pabklic-ageasyy-tegother-with-zaphs - dherein. |

SEC. 3. BSecticn 17C03 of the Vehicle Cocde is repealed.
[l?Qeae -~ Agy-pukiia-ggerey-Ray-tacure~againgt~-liakality~under-this

vs

sheprer-in-any -1 isuFBase-acEEaARy -anbherined - ta-transaes~she-business
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of~pueh-insuvance-in-tko-State-sf-Catiferniay-apd-the-propiun-£for-the
insvrenee-shall-be-g-prerer-charge~ageings-the-goneral-furd-of-she

public-gaseRer - |

SEC. 4. Section 17002 is added to the Vehicle Code, to read:

17002. A public agency is liable for death or injury to persons
cr property to the same extent as a private perscn under the provisions
of Article 2 {commencing with Section 17150) of this chapter, whether or
not the motor vehicle is owned, used or maintained for a governmental

or proprietary purpose.



